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1. The ftKfrrtfflft/Bff jtil fffl pjpQ'OQg foyHi and

-a*

bo limlt<i<i by iMBllcnili'tHMrfii iiJtojMillMMilL-Jffi-J^^

of

A. ?i^la of Mortgffiuea. In order to comply with the

requirements of Sections 2956 and 2957(5) of the California
Civil Code, it will bt accessary for the docunent to be titled
"Mortgage of Chattels aad Purchase mmy Mortgage of Real

Property" or seae similar heading uliich will plainly indicate
at the outset that tfee mortgage is at least in part a chattel
sort gage,

B« Yenoe. The wiste provision in the upper left hand

corner at the beginning of the Mortgage is not a repaired

provision of any kind in the state of California.
c« Recitals. The recitals do not appear to affect the

enforceability of the aortgage*
D. Habendunu

1} The language in this clause is possibly

ambiguous in view of later use made of the tent
"mortgaged property*. Xhe possible ambiguity is

a) "tort gaged property* refers only to
,i

the right, title and interest in the described

land acquired by the mortgagor froa the

mortgagee under the deed, or

b) "Mortgaged property" means all right,

title and Interest in the land subject to the

deed. This ambiguity can be easily clarified
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and should be in view of the representations

which are required of the Mortgagor under

Sections 2 and 3*

2) QPOUTO A. No problem as to enforcoability.

We assum that t&a description used trill lie

by the title company which investigates the title to

the property aod-will bars fc**a coofiaaaed by «flî parise

with a survey.

3) Qroisp B. sea* cousaent as for Cfcsmp 4, above.

**) Qroup c. HO problem as to enforceability.

?) tereup fi* KO problem as to enfercoability,
6) Qyoua B. Existing ambiguity in tltis Group

may present an enforceability problem and could

conceivably lead to serious dispute as to the pro-

perty subject to the BOrtgage. The principal problems

presented by this clause arei

a) That all chattels located on the premises

are not necessarily covered and it is possible

that this aay lead to atteapts by one party or

the other to expand or contract the aa>aaing of

the terns given.

b) 4s to future property to be brought

onto the premises, only "renewal,, replaceiEent

or substitution of or appurtenant to* property

become subject to the mortgage. The iiortgagor

is required imder the siortgage to replace the
**

property conveyed by the deed.

It is suggested that if it is at ell possible
a store exact schedule of tfce personal property

subject to the mortgage be prepared, this
schedule would be useful not only in determining
what property was subject to the mortgage but



also in determining what property was required
to be replaced.
7) Sjcceptic*]Qs» The exceptions do not present

a problem fron the enforceability standpoint. It

is to be noted that they may be somewhat redundant
if "mortgaged property* means only th« prop»rty
conveyed by the deed. It is desirable to list them
specifically, feavever, for purposes of clarity.

a) Paragraph (*0(a), So problem as

to enforceability. If possible, the paragraph
should be altered slightly so that it clearly
covers judgment liens provided they are discharged
prior to foreclosure* Such a provision is
possibly net essential, but would sweat to be
within the understanding of the parties and nay
avoid a future controversy.

b) Paragraphs <*O,(b),(c),(d) and («) are
not objectionable from an enforcement standpoint*

Section 1. No problem as to enforceability*
Section 2. Tais section and section 3 «**

acceptable and present no problem as to enforeeabillty*
if the words "mortgaged property* are dearly defined

to include only t&ose interests in the subject land
which are conveyed to the mortgagor by the deed*
If "mortgaged'property* is construed to a»itn all><
Interest in the land except for those tbiaes which

are listed as exceptions in the deed, the enforceability

of this provision would still not be affected but a

question would arise as to the extent of the lien.

section 3. Same eoamaent as for Section 2, above.

section k. This section presents no probltwn from
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an enforeeabillty standpoint, but it should be noted

that the intent of the section is to be gathered from

necessary intendmnt rather than from the words of

the section itself, since the recordation of tSw

mortgage dees not effectuate or maintain the Hen of

the mortgage. It would be desirable to reword the

section so as to require the mortgagor to do all things

which may be necessary in order to give the li<sn of

the mortgage the protection afforded by the recording

laws of the state of California.

section 5. 53i* first portion of this section,

commencing with t&e first word on Pago 6 and ending

at the second semicolon on Page 7 imposes an impossible

burden on title mortgagor since the matter of whether or

not a lien will be imposed is not necessarily within

the control of the mortgagor. In this regard section

5 does not appear to be in accord with the "permitted

encumbrances* set out on Page ** of the mortgage. The

apparent intent of this section is to allow t&e liens

to accrue, for example tax lien«3 but to require their

prompt discharge, it is suggested that th* language

of this section be altered in order to mates this

understanding express.

Section 6. This section presents no problem as to

enforceability. It should be noted, however, that

except for the matter of waste, the problem of repair

and maintenance is covered by section 16. As worded,

section 6 is ambiguous and section 16 redundant* The

ambiguity in section 6 is that the words "subject to

the provisions of section 16* may a»an here <1) that

the provisions of section 6 mst be complied with unless

performance is excused by section 16, or (ii) that
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ce with section 6 is exeueod if 13» sane

subject nattor is covered by sootioa 16.
as section 16 w®ol4 permit the mortgagor to maintain
the facility in *ra«fe ooa&itlm that It e««aa fee made

to spovttto vttfeia 1S0 days, «ho previsions of *ecti«a

6 may be munftHKf CTavi ly susWiWU
gspfc^ft y. Him As at *fc**ct tea t» this elans*

froa aa eaftrati&iUty staw^iat. AgaJUai, tte^evsr,
the latent of tfot awotlsm wa»t to i«pli*<3i figm the

wording* faoMA «m <*ae uatil paid and tt* obligation

of the awrtgagor to per tsjftft en or befoxe tfe* last
date 'im which ti>» eaa» &hall to das and s«y»b3je is

a abvlotts latent «f the Be«ti«ta Is to
paynKnt «f the it*stt set out prior to delinquenc

and it is sugtMte4 that the woardiag of th* s«ctioa to

to so fvev!4»*

nm tottBl of this *««*Jfttt aai the
it is intended to eovev «s« ast «2Uwr«

iTesuaabXy tto sfteUea is iatea^sd to eov»r UMI s*tter

a»rtgmse does aot s*ta****i* wctain Isxtgui^ isiich would

j««t !«•••• «at«3:«d into by the mortgc^er^
other than that oftoftftd by the 6M* to tfe«
Ho opinion can to suds as to th* ecforeeability of this

instil it is oloitr wafts* ^to tow of UMI s»rt§agt»
liutt it is nMAt to tfmnnf* 9» f*r *i appears

on th€ ftoe of tl^o aoetioa, Hw» Is nothing in it «HitB

would mato It wfege^g^oafelo aft to war loot* itfMM
•ubjoet to ttw *i*igago.

^ftff^sff f . no pro^lott as to «Btawftftite W*r»

appears to to adupsatoly flowvod by sootl>m |* If sootien ,

is &ot dropped, it should to «u«lif**4 to osroept rights j



or claims of rooerd or apparent £roa insj>®eti«n of

the premises*.

^fijfejUUL-lSi* ®**s section presents a® problem

as to onforeeshillty* although it may to d*»iyabL»

to specify the lasehaniss of the attfcod *ttfttby the

oortgagsewlll appvovo the iasuraago esrvted by the

mortgagor*

HO problem as to enforooability.
So problaiE as to enfoz-eoabllity.
B0 frobUni as to
BO problea as to
H» problem on to enforccwbility, but

it should to cotod that tho aootian is onnsoe»s«ry

as tho right* to uraaiasa, thorisaa end other
fissionable material* are rosoy^ed to Hat ia»rt«a«9e by

the deod,

a^^tiflp i^^ MO problem as to enforcftabiUty from

a mortgago ISM fiitaadpoint* soo tho eowwnt above with

regard to section 6.

** pareblem aa to enforc«*bility*

problom as to

fom of this section is not con-

ventional ia Ga3,if«>mia. Although assigcme&t of routs is

i&g tho appmroni iatont of soctlon 19 is fs? the mortcagar

to aatee on iaso&iato assignsaint of rests but to retain tho

right to o»ll*et routs until sueh timo ss tfe»j» is a

dofault under t9to aovtgsjo* Share is apj^asorttly no

CaliTtsraia ruliiiig en a claase of the typo ooatsJaod in

section 19, but it would to highly dosiMibls to altor this

clauso so as to follow tho fjnm used in California*

assuro its eaaforeombility and looaJ.
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the clause now stands it wmld to v**gr 4ttfftMlt
to predict tho intorjwotatioa which a sowi might
put on it. loft«isas& as it doos ast asalse « piposont
eBaigrasont of roots* issnos sad profits, it is
entirely conaeivaM* that a California oowt would
r&<3uiTS a court asstlon to osf&ms Idto essigixBSKret!
befoto it would to ftfSwetive.

Hitiia ffiftr *>* California l«w e«ntai»* ««$ro*a
provisions with *<tfti* to UMI exercise of « &>mr of
sal** ass California Civil Cod», Ssotien
20 doos not meet «toso »qtti»onMits, 4 you** of sals is
permitted in California s*rl$sgis* but sootlsni 20 should
bo rowrittsB in otmwaastlonal California fo3f»,. It hss
also toon noted tisat in lias 15 of tho section, tho
word "fflartgagoe11 was used vtowi the word
was

sootlsn Is not IE in«3?li«ws with
section $& of ttow caliromU Cs*t of Civil rxwottoro as
to tho a$pointa*ik& of «os»lifiiRi ia BO7t

^ ^W- ^«i'-'̂ '!*^»% •* W /- - , t aX.^ . * ,„ ^- ^ . «.>»v y -1*~H. >-

setioos* this ssetlim hss tooM toM to to *
liadtatiwn* Uth«^gh s proTisian foar ^s itpp*li£lsMQt of *
receiver msy to syooJUtioslly oafoyood s«*af4ia« to tho tons
of tho aortfafs is^on om l̂o4 with s right of fessossiOKk om
default, aootiojt 23^ ss writtoa, would aot to enforoaablo
and should to rewiUou to oanform vim Califexaia praotice.

ag^Ht^naj^^^JSJL OHI WSWfciltSJSMl SOOtiflBsS JUI

29 <to not pvftssat any yrobloms so far ss

*• &**»»*"»»- Sfes sigeftturo clause sn& slgnsttaos aro^^^ î̂ ^^^^^^^^^^^w^^* ^^ ^^

adoguato under Califwimla law. tt» signattuw of say antitorissd
officer would to s s*ti*£a*Ujey ewoaati«n of tfco doooasat* Hovs
conventional CalifosalA prsotiss is to havo both tho prosidsnt or
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searched by a titlo company and compared with a survey, to
opinion as to this matter may to given without examination,

of title if, as previously discussed, "mortgaged property"

includes only the property conveyed by the deed since tho

only requisite in that ease will to that the property description

contained in the mortgage is identical with the property

description contained in the deed,

If the intent is to include in the mortgage all interest

in the land described in the deed, it will to necessary

(a) that tho partios agroo as to tho facts upon which am opinion

as to titlo vial bo based; (b) that tho tltlo and personal
property which are mortgaged to examined.

3 • *^he lien^ arobiect on\y t^, Tiff|?iait1i<fd ffnffffljfflt'i'ftlices *ts

in_ t&e noyfegftfliitt^ \n fi Valid and dtir^ct first^JLien on the

title a&d intorest of iftu* snytffaffoir in said nponw

It is not anticipated that atay difficulty win be encountered

in connection with the opinion on this matter assuming thai other

items mentioned heroin have boon provided for.

to *^hJoc.t to said l,isii ftJLL pro***1"̂ '0' witStiin thit

It is not anticipated that this provision will present any
difficulties.

5« The note is in i^rotior. form Mgyr^d by the iJLen ffif an4l

entitled to t^<> beaaofitft Bjcovided bv the mirtBaiM>«

The form of note submitted appears to be adequate and it

is not antieipated that any difficulty will to encountered with

this portion of tho opinion*

Q



12/9/^ W

6. The deed *»d the mortgage have, been ite!LT fiOiffd.. aad recorded.

In order for this opinion to be given It will be necessary

either to supervise directly the recording or for the parties

to agree as to the facts upon which reliance can be placed for

this opinion. It should be noted, however, that the opinion

can only be to the effect that tho deed and mortgage have boon

so recorded as to afford tho farther protection given by the

California recording laws. Shore is some doubt as to whether

or not recording will "establish", or "preserve* the interest

of the mortgagee. Ijkidottbtedly a satisfactory opinion can be

given on this matter -whan tho recording has been accomplished.

7 • Payment of feoa flitd taxos In cofflMotion with the

of the note and tfaff yjecording of, the mortgage «

If payment of the recording fees is supervised, the problem

of giving an opinion as to the recording fee presents no problem.

The issuance of the note will probably rot be done in California.

An opinion as to the foes and taxes payable in that connection

would require either an investigation or an agreement as to the

facts upon which such opinion is to to based.

It should to noted in connection with tho transaction that

under California law, a mortgagee is not entitled to a deficiency

Judgment after a foreclosure or exercise of the power of sale in

a purchase money mortgage.

The foregoing outline is the result of a rather brief•
investigation based ..on a* form of purchase money mortgage and

other instruments labeled "draft of 11/18/5*** and it should be

understood that it is not an opinion as to any of the matters

discussed, but has boon prepared solely for the purpose of

preliminary discussion of the problems which may to encountered.
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